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§§ 21.909, 21.913 and 74.939(l) of this chap-
ter. Notwithstanding § 21.31, each appli-
cation submitted during the initial 
window shall be granted on the sixty-
first (61st) day after the Commission 
shall have given such public notice of 
its acceptance for filing, unless prior to 
such date either a party in interest 
timely files a formal petition to deny 
or for other relief pursuant to § 21.30(a), 
or the Commission notifies the appli-
cant that its application will not be 
granted. Where an application is grant-
ed pursuant to the provisions of this 
paragraph, the conditional licensee or 
licensee shall maintain a copy of the 
application at the transmitter site or 
response station hub until such time as 
the Commission issues a license. 

[52 FR 37779, Oct. 9, 1987, as amended at 54 FR 
10327, Mar. 13, 1989; 60 FR 36552, July 17, 1995; 
61 FR 26674, May 28, 1996; 63 FR 65101, Nov. 25, 
1998; 64 FR 4054, Jan. 27, 1999]

§ 21.28 Dismissal and return of appli-
cations. 

(a) Except as provided under para-
graph (c) of this section and under 
§ 21.29, any application may be dis-
missed without prejudice as a matter 
of right if the applicant requests its 
dismissal prior to designation for hear-
ing or prior to selection of the com-
parative evaluation procedure of § 21.35. 
An applicant’s request for return of its 
application after it has been accepted 
for filing will be considered to be a re-
quest for dismissal without prejudice. 
Requests for dismissal shall comply 
with the provisions of § 21.29 as appro-
priate. 

(b) A request to dismiss an applica-
tion without prejudice will be consid-
ered after designation for hearing, 
after selection of the comparative eval-
uation procedure of § 21.35, or after se-
lection as a tentative selectee in a ran-
dom selection proceeding, only if: 

(1) A written petition is submitted to 
the Commission and, in the case of ap-
plications designated for hearing or 
comparative evaluation, is properly 
served upon all parties of record; 

(2) The petition is submitted before 
the issuance date of a public notice of 
Commission action denying the appli-
cation; and 

(3) The petition complies with the 
provisions of § 21.29 (whenever applica-
ble) and demonstrates good cause. 

(c) Except as provided under § 21.29, 
an application designated for inclusion 
in the random selection process may be 
dismissed without prejudice as a mat-
ter of right if the applicant requests its 
dismissal at least 2 days prior to a ran-
dom selection proceeding. An appli-
cant’s request for return of its applica-
tion after it has been accepted for fil-
ing will be considered to be a request 
for dismissal without prejudice. Re-
quests for dismissal shall comply with 
the provisions of § 21.29 as appropriate. 

(d) The Commission will dismiss an 
application for failure to prosecute or 
for failure to respond substantially 
within a specified time period to offi-
cial correspondence or requests for ad-
ditional information. Dismissal will be 
without prejudice prior to designation 
for hearing, selection of the compara-
tive evaluation procedure of § 21.35, or 
tentative selection by the random se-
lection process, but may be with preju-
dice for unsatisfactory compliance 
with § 21.29, or after designation for 
hearing, selection of the comparative 
evaluation process, or selection as a 
tentative selectee in a random selec-
tion proceeding. 

(e) The Commission will dismiss an 
application filed by a cable television 
company which fails to comply with 
the provisions of § 21.912 of this part. 

(f) A Multipoint Distribution Service 
application will be dismissed if the ap-
plicant seeks to change ownership or 
control, except in the case of a pro 
forma change of ownership or control 
(bankruptcy, death, or legal dis-
ability). 

[44 FR 60534, Oct. 19, 1979, as amended at 50 
FR 5993, Feb. 13, 1985; 55 FR 46009, Oct. 31, 
1990; 58 FR 11797, Mar. 1, 1993]

§ 21.29 Ownership changes and agree-
ments to amend or to dismiss appli-
cations or pleadings. 

(a) Except as provided in paragraph 
(b) of this section, applicants or any 
other parties in interest to pending ap-
plications shall comply with the provi-
sions of this section whenever: 

(1) They participate in any agree-
ment (or understanding) which in-
volves any consideration promised or 
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received, directly or indirectly, includ-
ing any agreement (or understanding) 
for merger of interests or the recip-
rocal withdrawal of applications; and 

(2) The agreement (or understanding) 
may result in either: 

(i) A proposed substantial change in 
beneficial ownership or control (de jure 
or de facto) of an applicant such that 
the change would require, in the case 
of an authorized station, the filing of a 
prior assignment or transfer of control 
application under section 310(d) of the 
Communications Act of 1934 [47 U.S.C. 
310(d)], or 

(ii) Proposed withdrawal, amendment 
or dismissal of any application(s), 
amendment(s), petition(s), pleading(s), 
or any combination thereof, which 
would thereby permit the grant with-
out hearing, comparative evaluation 
under of § 21.35, or random selection of 
an application previously in contested 
status. 

(b) The provisions of this section 
shall not be applicable to any engineer-
ing agreement (or understanding) 
which: 

(1) Resolves frequency conflicts with 
authorized stations or other pending 
applications without the creation of 
new or increased frequency conflicts; 
and 

(2) Does not involve any consider-
ation promised or received, directly or 
indirectly (including any merger of in-
terests or reciprocal withdrawal of ap-
plications), other than the mutual ben-
efit of resolving the engineering con-
flict. 

(c) For any agreement subject to this 
section, the applicant of an application 
which would remain pending pursuant 
to such an agreement will be consid-
ered responsible for the compliance by 
all parties with the procedures of this 
section. Failure of the parties to com-
ply with the procedures of this section 
shall constitute a defect in those appli-
cations which are involved in the 
agreement and remain in a pending 
status. 

(d) The principals to any agreement 
or understanding subject to this sec-
tion shall comply with the standards of 
paragraph (e) of this section in accord-
ance with the following procedure: 

(1) Within ten (10) days after entering 
into the agreement, the parties thereto 

shall jointly notify the Commission in 
writing of the existence and general 
terms of such agreement, the identity 
of all of the participants and the appli-
cations involved; 

(2) Within thirty (30) days after en-
tering into the agreement, the parties 
thereto shall file any proposed applica-
tion amendments, motions, or requests 
together with a copy of the agreement 
which clearly sets forth all terms and 
provisions, and such other facts and in-
formation as necessary to satisfy the 
standards of paragraph (e) of this sec-
tion. Such submission shall be accom-
panied by the certification by affidavit 
of each principal to the agreement de-
claring that the statements made are 
true, complete, and correct to the best 
of their knowledge and belief, and are 
made in good faith. 

(3) The Commission may request any 
further information which in its judg-
ment it believes is necessary for a de-
termination under paragraph (e) of this 
section. 

(e) The Commission will grant an ap-
plication (or applications) involved in 
the agreement (or understanding) only 
if it finds upon examination of the in-
formation submitted, and upon consid-
eration of such other matters as may 
be officially noticed, that the agree-
ment is consistent with the public in-
terest, and the amount of any mone-
tary consideration and the cash value 
of any other consideration promised or 
received is not in excess of those legiti-
mate and prudent costs directly assign-
able to the engineering, preparation, 
filing and advocacy of the withdrawn, 
dismissed, or amended application(s), 
amendment(s), petition(s), pleading(s), 
or any combination thereof. Where 
such costs represent the applicant’s in-
house efforts, these costs shall include 
only directly assignable costs and shall 
exclude general overhead expenses. 
[The treatment to be accorded such 
consideration for interstate rate mak-
ing purposes will be determined at such 
time as the question may arise in an 
appropriate rate proceeding.] An 
itemized accounting shall be submitted 
to support the amount of consideration 
involved except where such consider-
ation (including the fair market value 
of any non-cash consideration) prom-
ised or received does not exceed one 
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thousand dollars ($1,000.00). Where con-
sideration involves a sale of facilities 
or merger of interests, the accounting 
shall clearly identify that portion of 
the consideration allocated for such fa-
cilities or interests and a detailed de-
scription thereof, including estimated 
fair market value. The Commission 
will not presume an agreement (or un-
derstanding) to be prima facie contrary 
to the public interest solely because it 
incorporates a mutual agreement to 
withdraw pending application(s), 
amendment(s), petition(s), pleading(s), 
or any combination thereof. 

(f) Notwithstanding § 21.29(e), amend-
ments will not be granted that seek 
more than a pro forma change of owner-
ship or control (bankruptcy, death, or 
legal disability) of a pending 
Multipoint Distribution Service appli-
cation, and any Multipoint Distribu-
tion Service application will be dis-
missed that seeks more than a pro 
forma change of ownership or control. 

[44 FR 60534, Oct. 19, 1979, as amended at 50 
FR 5993, Feb. 13, 1985; 58 FR 11797, Mar. 1, 
1993]

§ 21.30 Opposition to applications. 
(a) Petitions to deny (including peti-

tions for other forms of relief) and re-
sponsive pleadings for Commission con-
sideration must: 

(1) Identify the application or appli-
cations (including applicant’s name, 
station location, Commission file num-
bers and radio service involved) with 
which it is concerned; 

(2) Be filed in accordance with the 
pleading limitations, filing periods, 
and other applicable provisions of 
§§ 1.41 through 1.52, and 1.821 through 
1.825; 

(3) Contain specific allegations of 
fact (except for those of which official 
notice may be taken), which shall be 
supported by affidavit of a person or 
persons with personal knowledge there-
of, and which shall be sufficient to 
demonstrate that the petitioner (or re-
spondent) is a party in interest and 
that a grant of, or other Commission 
action regarding, the application would 
be prima facie inconsistent with the 
public interest; 

(4) Except as provided in § 21.902(i)(6) 
regarding Instructional Television 
Fixed Service licensees and conditional 

licensees, in § 21.909 regarding MDS re-
sponse station hubs and in § 21.913 re-
garding MDS booster stations, be filed 
within thirty (30) days after the date of 
public notice announcing the accept-
ance for filing of any such application 
or major amendment thereto, or identi-
fying the tentative selectee of a ran-
dom selection proceeding in the Multi-
channel Multipoint Distribution Serv-
ice or for Multipoint Distribution Serv-
ice H-channel stations (unless the Com-
mission otherwise extends the filing 
deadline); and 

(5) Contains a certificate of service 
showing that it has been mailed to the 
applicant no later than the date of fil-
ing thereof with the Commission. 

(b) The Commission will classify as 
informal objections: 

(1) Any petition to deny not filed in 
accordance with paragraph (a) of this 
section; 

(2) Any petition to deny (or for other 
forms of relief) an application to which 
the thirty (30) day public notice period 
of § 21.27(c) does not apply; or 

(3) Any comments on, or objections 
to, the grant of an application when 
the comments or objections do not con-
form to either paragraph (a) of this sec-
tion or other Commission rules and re-
quirements. 

(c) The Commission will consider in-
formal objections, but will not nec-
essarily discuss them specifically in a 
formal opinion if: 

(1) The informal objection is filed at 
least one day before Commission ac-
tion on the application; and 

(2) The informal objection is signed 
by the submitting person (or his rep-
resentative) and discloses his interest. 

[44 FR 60534, Oct. 19, 1979, as amended at 50 
FR 5993, Feb. 13, 1985; 50 FR 45614, Nov. 1, 
1985; 52 FR 37779, Oct. 9, 1987; 55 FR 46009, 
Oct. 31, 1990; 56 FR 57816, Nov. 14, 1991; 63 FR 
65101, Nov. 25, 1998]

§ 21.31 Mutually exclusive applica-
tions. 

(a) Except with respect to applica-
tions for new or modified response sta-
tions hubs, booster stations, and point-
to-multipoint I channel stations, and 
to applications for modified main sta-
tions, filed on the same day or during 
the same window, the Commission will 
consider applications to be mutually 
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